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1. INTRODUCTION

Human trafficking has increasingly become a tool of war and a lucrative
source of funding for terrorist and insurgent groups, posing profound threats to
the safety and dignity of vulnerable populations and creating complex chal-
lenges for legal systems worldwide. The nexus between human trafficking and
terrorist activities, particularly the exploitation of women and children by
armed groups as sex slaves and child soldiers, reveals distressing dynamics
within the context of armed conflicts. This unsettling trend is compounded by
the fact that trafficking is the third most lucrative illegal activity globally, sur-
passed only by drugs and weapons, with an estimated 27.6 million victims
worldwide at any given time." Additionally, terrorism continues to be a serious
global threat, with deaths caused by terrorism reaching the highest levels since
2017 and increasing by twenty-two percent from the previous year. Through a
detailed analysis of two case studies—the Islamic State and the Lord’s Resistance
Army—this paper aims to unravel the complex dynamics at play in these heinous
crimes. Furthermore, it argues that the Rome Statute of the International Criminal
Court (ICC) plays a critical role in addressing these issues on a global scale. Given
that these crimes are often transnational, perpetrated by powerful networks that
exploit weaknesses in domestic legal frameworks, they present substantial prose-
cutorial challenges at the national level. By incorporating these interlinked crimes
within its comprehensive jurisdiction over war crimes and crimes against humanity,
the Rome Statute offers a unified, international platform capable of overcoming
jurisdictional limitations and disparate domestic approaches that currently impede
effective prosecutions, thereby providing a direct and robust mechanism for global
accountability and justice.
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II. NAVIGATING THE QUAGMIRE: LEGAL FRAMEWORKS AND CHALLENGES AT THE
INTERSECTION OF HUMAN TRAFFICKING AND TERRORISM

The intersection of human trafficking with global legal standards centers sig-
nificantly around several pivotal international treaties that collectively aim to
combat this grave issue and protect its victims. At the heart of these efforts is the
United Nations Convention Against Transnational Organized Crime, adopted in
2000, along with its supplementary protocol, the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children (the Palermo
Protocol).? The Protocol is particularly significant as it provides the first common
international definition of trafficking in persons and sets a structured framework
for international cooperation. It defines trafficking broadly, encompassing the
recruitment, transportation, harboring, or receipt of persons by means of threat
or use of force or other forms of coercion for the purpose of exploitation.* This
exploitation includes, at minimum, prostitution, forced labor, slavery, or the re-
moval of organs.” The Protocol also highlights three crucial elements to classify
an action as trafficking: the act (what is done), the means (how it is done), and the
purpose (why it is done).® In addition to the Palermo Protocol, the Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW) and the
Convention on the Rights of the Child (CRC), along with their respective protocols,
play foundational roles by targeting the specific needs and vulnerabilities of women
and children.” Together, these legal instruments—CEDAW and the CRC,
along with their respective protocols—create a robust framework for addressing the
specific vulnerabilities of women and children in the context of global human
trafficking.

In contrast to the well-developed international law regarding human traffick-
ing, the legal landscape for terrorism, despite numerous attempts, lacks a univer-
sally accepted definition.® This ambiguity complicates the enforcement and
cooperation needed to tackle these interconnected crimes effectively. While vari-
ous definitions of terrorism reflect its complex and inherently political nature, key
themes emerge when analyzing United Nations resolutions and conventions,
other legal instruments, and scholarly writings on the subject. These themes
include the unlawful use of violence and intimidation, often directed at civilians,
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to achieve political aims; the coercion or instillation of fear to influence societal
or governmental change; and the exploitation of such acts for political leverage
or ideological propagation.”

Despite the lack of a universal definition, a series of United Nations conven-
tions have sought to specify acts constitutive of terrorism and establish mecha-
nisms for state cooperation. The UN has adopted nineteen universal legal
instruments that categorize terrorist activities under four main domains: (i) interna-
tional civil aviation, which includes offenses against the safety of aviation; (ii) the
protection against hostage-taking and safeguarding internationally protected per-
sons; (iii) maritime navigation, covering acts against ships and offshore platforms;
and (iv) a “new generation” of counter-terrorism treaties that address modern con-
cerns such as terrorist bombings, terrorism financing, and nuclear terrorism.'®
Further, the United Nations Security Council (UNSC) has issued a series of critical
resolutions that shape the global response to terrorism under its Chapter VII
authority, all of which are legally binding on UN member states.'' Notably, several
directly link terrorism to other forms of criminality, including human trafficking.
UNSC Resolution 1373 (2001), enacted after the September 11 attacks, mandates
all member states to criminalize and actively suppress terrorism financing and
related activities.'” Resolution 2178 (2014) addresses the issue of foreign terrorist
fighters, urging states to prevent their movement and prosecute related activities."
Importantly, Resolution 2331 (2016) explicitly connects human trafficking to ter-
rorism, condemning the trafficking practices of groups like ISIL/Da’esh, and call-
ing for strengthened measures to prevent such abuses.'* Following this, Resolution
2388 (2017) reinforces the need for comprehensive approaches to combat human
trafficking, especially in conflict-affected regions where terrorism is prevalent."

Ultimately, while robust international frameworks exist for both human traf-
ficking and terrorism, the absence of a universally accepted definition of terrorism
and the intricate links between these crimes significantly hinder enforcement and
prosecution efforts. This misalignment is exacerbated by the distinct and some-
times conflicting legal frameworks designed to address each of these grave issues.
For instance, while the international community has developed a somewhat cohe-
sive approach to combat trafficking via the Palermo Protocol, prosecutions for
trafficking in persons declined globally by twenty-seven percent in 2022.'°
Although the Trafficking in Persons Protocol has widespread ratification and
domestic legislation aligns with international definitions, trafficking prosecutions
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remain disproportionately low."” This is particularly acute in conflict and post-
conflict settings where legal and institutional frameworks are weakest, and where
terrorism often complicates the security landscape.'® Terrorism, meanwhile, remains
encumbered by a lack of a universally accepted definition and a coherent legal
framework, further complicating international cooperation.'” The result is a legal
and operational silo effect, where trafficking and terrorism are addressed in isola-
tion, with little regard to their interconnections and the compounding effects on
victims.*

These challenges are compounded by the stark differences in focus between these
frameworks. Counter-terrorism efforts are predominantly prosecution-oriented,
often underpinned by stringent security laws that prioritize the criminalization of
terrorists over the protection of rights.?' In contrast, anti-trafficking frameworks
typically emphasize victim protection and rehabilitation, underscored by the
principle of non-punishment for victims compelled into illegal activities.** Thus,
when trafficking intersects with terrorism, the application of this principle is not
straightforward. Victims may be wrongly perceived as accomplices in terrorism,
leading to their criminalization and further victimization.”> Moreover, the focus
on security often leads to the stigmatization of certain groups. Labeling commun-
ities or ethnic groups as linked to terrorism can exacerbate their vulnerability to
trafficking and other forms of exploitation.*

Further complicating the landscape is the enforcement of domestic anti-terrorism
laws, which can be overly broad and often wielded against political dissenters,
thereby diluting their intended purpose.” This overreach can obstruct genuine
efforts to combat terrorism and trafficking alike, as the politicization of terrorism
can lead to miscarriages of justice, where the focus shifts from the actual perpe-
trators of trafficking to those merely associated with designated terrorist groups.
The challenges are not limited to legal definitions and frameworks. On the ground,
the implementation of laws suffers from significant gaps, especially in conflict-
affected areas where institutional capacities are debilitated. The reliance on victim
testimony and cooperation, which is crucial for successful prosecutions in trafficking
cases, is hindered by the victims’ understandable reluctance to engage with legal
systems that they perceive as corrupt or ineffective.”® This is worsened in settings
where law enforcement may be complicit in trafficking networks or where the rule
of law is weak.
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Another key challenge is the transnational nature of these crimes, which often
extends beyond the capacity of national jurisdictions.”” This global dimension
necessitates international cooperation which is often hindered by variations in
national legislation, limited resources, and disparities in enforcement capabilities.*
For instance, the domestic legal definitions of terrorism and human trafficking vary
widely, as do prosecutorial priorities.” This complicates cross-border legal actions
and mutual assistance. Countries often face difficulties in domesticating interna-
tional treaties into local law with effective enforcement mechanisms.® Moreover,
the multifaceted nature of trafficking and terrorism requires a multidisciplinary
approach that many legal systems struggle to coordinate effectively.*' Further com-
plicating matters, domestic legal frameworks often suffer from a lack of resources
and legislative support.*> Disparities in legal resources, law enforcement capabil-
ities, and judicial systems across countries can lead to inconsistent application and
enforcement of anti-trafficking measures.”® Another significant challenge is the
varying degrees of compliance and the capacity of different states to adhere to the
obligations under these treaties.** While the flexibility built into these agreements
respects state sovereignty and allows for tailored approaches to trafficking and ter-
rorism, it can also undermine cohesive international enforcement. Domestic courts
are plagued by security concerns and a lack of enthusiastic backing from interna-
tional donors, which is crucial for building the capacity to handle complex cases that
require sophisticated investigative and prosecutorial approaches.*> Moreover,
domestic courts frequently lack sufficient doctrinal and procedural guidance on
applying international legal standards, which is vital in handling cases that involve
elements of international law.*® Finally, the covert and highly organized nature of
trafficking networks and terrorist organizations often outstrips the capacity of exist-
ing legal frameworks and law enforcement agencies to respond effectively.”’

In conclusion, the effectiveness of global measures on trafficking and terrorism
relies heavily on their implementation within national jurisdictions, which fre-
quently proves inconsistent due to disparate national legislation and limited
resources. The challenges inherent in these variations are magnified when states
must tackle these issues together. Navigating this quagmire demands a shift from
viewing these issues through isolated lenses to adopting a holistic approach that
does not merely juxtapose anti-trafficking with anti-terrorism but rather weaves
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these issues into a coherent strategy that prioritizes human rights and victim pro-
tection. This is where international responses such as the Rome Statute come into
play. The Rome Statute provides a framework for international cooperation and
legal proceedings that can help overcome the limitations of national systems,
offering a path towards more effective and just handling of cases that involve
both trafficking and terrorism. By leveraging international legal instruments and
responses, we can better protect the rights of victims and ensure justice in these
intricate and challenging cases.

III. UNDERSTANDING HUMAN TRAFFICKING DyYNAMICS IN CONFLICT ZONES

Human trafficking in conflict zones is intricately linked to the broader issues of
terrorism, insurgency, and state fragility. Remarkably, about a quarter of the
world’s population now resides in conflict zones, regions that are disproportion-
ately vulnerable to various forms of exploitation, including trafficking.*® This
vulnerability is starkly highlighted by the fact that human trafficking has been
reported in ninety percent of the 171 wars and conflicts recorded between 1989
and 2016.% Terrorism, too, thrives in conflict zones. More than ninety-nine per-
cent of all terrorist-related deaths occurred in countries involved in a violent conflict
or with high levels of political terror.*” These staggering figures are not merely coin-
cidental but are deeply rooted in the unique conditions that conflict zones engender.
One of the primary catalysts for human trafficking in support of terrorist activities
within conflict zones is the breakdown of state authority and the subsequent deterio-
ration of the rule of law.*' Failed and weak states, characterized by their inability to
project power and plagued by incompetent and corrupt institutions, provide fertile
ground for terrorist groups to organize, train, generate revenue, and establish logis-
tics and communications networks.*> These states often fail to extend protection,
governance, or social services to peripheral and rural communities, leaving them
with no alternative but to accept the support of terrorist organizations that operate as
quasi-governments.*

Forced displacement, a common consequence of conflict, significantly heightens
vulnerabilities to trafficking.** Nearly sixty-three million people are affected by inter-
nal displacement due to conflict and persecution.” Displacement erodes crucial family
support and community bonds—traditional safeguards against human trafficking.*®
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Furthermore, displaced persons often lack official documents, access to education,
and opportunities for self-reliance, making them susceptible to traffickers who
deceitfully offer them employment and a semblance of safety.*” Traffickers exploit
these large-scale movements of people, both internally and across borders, using the
chaos as cover for their trafficking operations.*® Moreover, the humanitarian crises
that arise from conflicts create socio-economic stresses that traffickers exploit to
recruit individuals under coercive or deceptive pretenses. The breakdown of conven-
tional economic and social structures forces individuals to adopt survival strategies
that may inadvertently increase their risk of exploitation.”” In conclusion, conflict
zones are often characterized by weakened public institutions, human rights viola-
tions, and eroded essential services that create permissive conditions for trafficking.
These areas also provide fertile grounds for terrorist groups, which thrive in environ-
ments of political instability and underdevelopment.

Armed groups engage in human trafficking for several strategic purposes, each
serving to bolster their operations and sustain their presence in conflict zones.
These purposes include financing their operations, recruiting and retaining mem-
bers, spreading terror, and conducting military operations. First, trafficking pro-
vides a critical source of funding for armed groups.”® By trafficking in humans,
these groups generate revenue through the sale of individuals, ransom payments,
or even systematic exploitation in slavery-like conditions.’" This financial aspect
is crucial for the sustenance and expansion of their operations, making human
trafficking a profitable endeavor that funds further militant activities. Second,
groups like the Islamic State (hereinafter “ISIS”) have infamously used the lure
of sexual slavery as a propaganda tool to recruit fighters.”> The promise of access
to “wives” and sex slaves acts as a powerful incentive, particularly for economically
marginalized men from socially conservative religious societies.”® These recruits are
often drawn by the allure of power, status, and sexual access that are unavailable in
their communities.> The strategic use of women’s bodies not only helps in recruit-
ing fighters but also in retaining them.> IS has been reported to pay fighters for each
additional sex slave and child born within their controlled territories, intertwining
perverse financial incentives with systemic sexual violence.™

Third, the use of human trafficking and sexual violence serves as a tactic to terro-
rize individuals and entire communities.”” The fear of being trafficked or knowing
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someone who has been trafficked exerts immense psychological pressure on entire
populations.” This state of fear is compounded by the humiliation and social stig-
matization of those trafficked, using sexual and gender-based violence (SGBV) as a
core tactic of terrorism.” Finally, human trafficking is strategically used to conduct
military operations.” The threat and actual execution of abductions and sexual vio-
lence can drive the forced displacement of civilians, especially minorities, both
internally and across borders.®' This displacement allows terror groups to clear terri-
tory, extend their military control, and create buffer zones free of local resistance.
2Additionally, some terror groups have gone as far as using trafficked victims to
commit acts of terrorism. For example, abducted Yazidi boys have been indoctri-
nated, trained, and forced to fight in ISIS offensives, turning victims of trafficking
and sexual violence into perpetrators of terrorist acts.”> Human trafficking is thus
deeply integrated into the strategy and operations of terrorist organizations, serving
to fund militant activities, recruit and retain fighters, instill fear and control popula-
tions, and support military objectives, making it a multifaceted and devastating tool
of conflict.

IV. SeExuAaL SLAVERY BENEATH THE BLAcK FLAG:
THE IsLaMIic STATE’S THEOLOGY OF RAPE

The intersection of human trafficking and terrorism is nowhere more harrow-
ingly illustrated than under the black flag of ISIS, where the abhorrent practice of
sexual slavery has persisted for over a decade. The systematic abduction, rape,
and sale of Yazidi women and girls by ISIS, for trivial sums and under coerced
conditions of sexual slavery, directly align with the Palermo Protocol’s definition
of trafficking, involving the use of force, coercion, and deception for the purpose
of exploitation. The atrocities committed against young Yazidi girls are emblem-
atic of a terror tactic rooted in a perverse interpretation of theology rather than fi-
nancial gain.®* With daily revenue from oil sales reaching a million dollars, the
transactional value of human life at mere pittances underscores the strategic use
of human trafficking as a weapon to demoralize those conquered.”” This section
examines the dire situation of the Yazidi people, particularly women and girls,
who were sold, raped, and commoditized by ISIS fighters. It examines the ideo-
logical underpinnings, methods of exploitation, and institutional mechanisms that
have perpetuated a culture of sanctioned abuse, bringing to light the chilling real-
ity faced by countless victims and the instrumental role sexual slavery plays
within the trafficking-terrorism nexus.
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ISIS, born from the remnants of al-Qaeda in Iraq, surged to global prominence
in 2014 by declaring a caliphate.®® At its height, it controlled large swaths of Syria
and Iraq, governing nearly eight million people.’ It distinguished itself through bar-
baric tactics and a strict interpretation of Sharia law, under which it justified numer-
ous atrocities.®® Beyond its notorious brutality, ISIS’s modus operandi involved a
systematic and genocidal campaign against the Yazidis, whose ancient polytheistic
faith set them apart in Iraq’s religious tapestry.® In the aftermath of the Sinjar mas-
sacre, ISIS trafficked over 6,400 Yazidi women and children, viewing them as spoils
of war and commodities for transactions amongst fighters.”” These women and chil-
dren were enslaved and dispatched across ISIL-controlled prisons, military camps,
and fighters’ homes, many subjected to repeated rape and forced marriages to ISIS
fighters.”' These actions were not isolated incidents but part of a deliberate strategy
to dehumanize and terrorize, with a perverted claim that such acts of rape were
forms of worship.”> The extent of this atrocity was meticulously documented by
journalists and researchers, revealing a disturbing trade of human beings in both
physical markets and digital spaces.”” This practice was alarmingly trivialized by
ISIS members, as evidenced in the grotesque video footage where fighters jovially
discuss the ’distribution day’ of enslaved women and girls, reducing them to mere
commodities.” Some women were sold for as little as 2 USD.”

This strategic terror, designed to destroy communities and religious minorities
from within, was theologically framed by ISIS’s own publications to provide warped
religious validations for these abhorrent acts.”® The internal memos and pamphlets
like “Questions and Answers on Female Slaves and their Freedom™”’ and “The
Revival of Slavery Before the Hour™ serve as chilling testaments to the calculated
intersection of faith and fear in ISIS doctrine. These documents provided religious
sanction for the sale, rape, and marriage of captive women and children, suggesting
that the sexual subjugation of “infidel” women could bring them closer to Islam.””
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The use of rape as ’ibadah’ or worship highlights the distorted interpretation of reli-
gious texts, with ISIS fighters justifying their actions as divinely sanctioned, declaring
such heinous acts as ’halal’ or permissible.*” These acts are presented as a twisted
form of compensation to fighters, solving the so-called “marriage crisis” by providing
them with access to women and girls under the guise of religious sanction.*’

While some countries have prosecuted former ISIS members for their involve-
ment in atrocities against the Yazidi community, these efforts have often been
limited and focused more on membership in a terrorist organization than on spe-
cific crimes committed.®* Courts in Iraq, for instance, have predominantly prose-
cuted individuals based on their association with ISIS rather than the explicit
actions against the Yazidis, with proceedings criticized for their lack of transpar-
ency and inclusivity of survivors.** In Syria, the ongoing conflict and dominance
of the Assad regime further complicate any prospects for justice, leaving little
likelihood of effective legal redress through local mechanisms.®** Internationally,
the ICC has yet to initiate prosecutions related to ISIS’s crimes against the
Yazidis due to jurisdictional constraints and the absence of a UN Security Council
referral.®® Germany stands out in Europe for actively prosecuting ISIS members
under universal jurisdiction principles, focusing on specific atrocities such as the
enslavement and abuse of Yazidi women and girls.*® These cases emphasize charges
of religious and gender-based persecution, acknowledging the targeted violence
against the Yazidis.*” However, the overall international response lacks a com-
prehensive framework to address the full scope of ISIS atrocities, underscoring the
need for a unified international strategy to ensure justice for the Yazidis, enhance ac-
knowledgment of victim experiences in legal proceedings, and foster a more
committed approach to addressing such severe crimes globally.*®

Ultimately, the deplorable use of sexual slavery by ISIS, masquerading under a
facade of religious obligation, represents one of the most sinister facets of the
trafficking-terrorism nexus. The systematic targeting and exploitation of the
Yazidi women and girls not only serve ISIL’s ideological goals but also address
logistical needs within the group, offering a grim example of how terrorism can
sustain itself through such inhumane practices. As the international community
continues to confront ISIS’s legacy, the legal discourse must evolve to address
the complexity of these crimes, which not only infringe on individual rights but
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also aim to decimate entire communities through orchestrated campaigns of sex-
ual violence and slavery.

V. INNOCENCE ENSNARED: THE LORD’S RESISTANCE
ArRMY’S LEGION OF CHILD SOLDIERS

The tragic saga of the Lord’s Resistance Army (LRA) in Central Africa
presents another stark example of the complex trafficking-terrorism nexus, with
its notorious use of child soldiers as a case study in the confluence of extreme vio-
lence and the exploitation of innocence. Since its inception, the LRA has morphed
into a relentless machine of terror, devoid of a cogent political agenda, operating
under a facade of spiritual warfare while perpetuating some of the most severe
human rights violations against the backdrop of Uganda’s conflict-ridden northern
districts.*” Despite the dispersion of its forces following intense military pressure
and the ongoing efforts of international justice, the LRA remains a fragmented yet
persistent entity. Now operating across remote areas in the Democratic Republic of
the Congo, the Central African Republic, and South Sudan, the group has adapted to
its diminished stature by becoming more elusive, yet it continues to inflict terror and
recruit children into its ranks.”

The LRA’s systematic abduction and recruitment of children to serve as com-
batants, laborers, and sex slaves through methods such as coercion, force, and ex-
ploitation squarely falls within the definition of trafficking. Founded in 1987 by
Joseph Kony, the LRA originally aimed to topple the Ugandan government and insti-
tute a regime based on Kony’s unique interpretation of the Ten Commandments.”'
Kony’s messianic delusions, compounded by brutal militarism, have culminated in a
campaign of unspeakable violence that has persisted for decades, primarily targeting
the most vulnerable: children.” Although claiming a spiritualist agenda, the group is
renowned for its abductions, employing severe violence to instill fear and obedience
in its ranks. The LRA’s longevity as a terror group has been heavily reliant on the
abduction of children—over 30,000 to date—turning them into soldiers, porters, and
sex slaves.”® Without material resources or formal salaries, the LRA wielded indoc-
trination, threats of spiritual punishment, and violence to instill a perverse loyalty in
its captives.”* This psychological manipulation ensured a tight bond to the group,
making desertion not only dangerous but, in the eyes of the indoctrinated, spiritually
catastrophic.
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The journey of these child soldiers is one of forced conscription and unfathom-
able trauma. Children, some as young as eight, are coerced into committing
unspeakable acts.”” Boys are typically trained to handle weapons and perform
combat roles, participating in raids and ambushes.”® Their training is merciless,
emphasizing desensitization to violence and obedience to commands under threat
of death. Girls, on the other hand, are often subjected to sexual slavery, forced to
serve as 'wives’ to commanders.”” Children describe grueling marches through
the bush, carrying heavy loads of looted goods, and enduring harsh weather con-
ditions without adequate food or water.”® Failure to keep up or obey orders is met
with brutal punishment, often administered by their peers to reinforce solidarity
and complicity in violence.”

A particularly harrowing aspect of the LRA’s method to ensure the allegiance
of its child soldiers involves compelling them to commit violent acts against their
own communities or even family members.'® This serves a dual purpose: severing
ties with their past and fostering a traumatic bond with the group through shared
guilt.'”" A stark example involved a young girl forced to kill a fellow captive—a
boy she knew from her village.'” Under the threat of being shot, she, along with
other new captives, was coerced into beating him to death with sticks, only to then
smear his blood on themselves, symbolizing their full immersion into the group’s
violent ethos.'” Such acts, whether through direct participation or as forced wit-
nesses, ensure that these children, ensnared in the LRA’s web of terror, cannot easily
contemplate life beyond the group.'® Their hands, once used for play and learning,
now wield weapons or bear the indelible bloodstains of their coerced brutality.

The LRA’s brutal legacy has prompted international condemnation and action,
including the issuance of the first set of arrest warrants by the International
Criminal Court (ICC) for Joseph Kony and his commanders.'” The case of
Dominic Ongwen, a former child soldier turned LRA general who was arrested
and tried for war crimes, underscores the complexities of holding such groups ac-
countable. Ongwen’s trial at the ICC, which involved the testimony of over
4,000 victims, highlights the dual role many child soldiers occupy as both vic-
tims and perpetrators.'® This legal action reflects the growing recognition of the
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need to balance accountability with the rehabilitative needs of child soldiers
coerced into atrocities.'”” The Ongwen case also highlights both the challenges
and potential of the ICC in dealing with complex issues like the nexus between
terrorism and human trafficking. While the proceedings have had their con-
straints, they have also succeeded in drawing international attention to the seri-
ous crimes committed by the LRA, including acts of trafficking. This exposure
underscores the ICC’s capability to spotlight global concerns, shedding light on
the intertwined issues of terrorism and human trafficking, and emphasizing the
need for an international response to such violations.

In conclusion, the enduring crisis of the Lord’s Resistance Army (LRA) starkly
highlights the deeply intertwined issues of child trafficking and terrorism, where
brutal exploitation and psychological manipulation converge in one of the most
tragic abuses of innocence. The group’s persistent use of child soldiers not only
perpetuates a cycle of violence but also poses significant challenges for legal sys-
tems striving to address the complexities of war crimes involving coerced young
perpetrators. Addressing these issues demands a nuanced approach that encom-
passes both justice for the perpetrators and effective rehabilitation for the victims,
ensuring that the international legal responses are as comprehensive as they are
compassionate.

VII. GALVANIZING THE ROME STATUTE: THE IMPORTANCE OF INTERNATIONAL
ACCOUNTABILITY AT THE TRAFFICKING-TERRORISM NEXUS

A. Why the ICC?

As outlined above, current accountability mechanisms for addressing the traf-
ficking-terrorism nexus are markedly ineffective at deterring or punishing perpe-
trators. Despite the egregious nature and escalating prevalence of these crimes,
national efforts often fail to deter or adequately punish the perpetrators of traffick-
ing and terrorism, particularly in cases as severe and complex as those involving
ISIS and the LRA. By recognizing the interconnected nature of these crimes
within its jurisdiction over war crimes, crimes against humanity, and, in more
severe cases, genocide, the Rome Statute offers a robust, unified international plat-
form that can overcome the jurisdictional limitations and disparate approaches that
currently undermine effective prosecutions at the national level.

First, the ICC is the sole permanent international court with the capacity to
prosecute serious international crimes that transcend national borders.'® This is
particularly pertinent for crimes like human trafficking and terrorism, which often
involve complex transnational operations that evade full accountability within
national jurisdictions.'” Second, the ICC’s ability to apply uniform legal stand-
ards across cases is critical in the fight against trafficking and terrorism, making it
uniquely positioned to address the atrocities committed by organizations like
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109. ASTON, supranote 7, at 176-77.



https://perma.cc/A5EC-LRX3

144 JoUrRNAL OF NATIONAL SECURITY LAaw & PoLicy [Vol. 15:131

ISIS and the LRA."'® These crimes of global significance often suffer from dis-
parate legal treatments across different jurisdictions, leading to inconsistencies
that can hinder effective prosecution and dilute justice. The ICC’s standards pro-
vide a consistent framework for prosecution, ensuring that perpetrators are held
accountable under a universally recognized set of laws, thus filling the enforce-
ment gaps left by national systems.'"!

Third, the ICC’s victim-centered approach sets it apart from many national sys-
tems. Victims can actively participate in the proceedings at any stage, voice their
concerns, and even claim reparations and individual compensation.''* This approach
not only supports the healing and rehabilitation process for victims but also enhan-
ces the judicial process by integrating the direct perspectives of those affected.'”?
Fourth, the Trafficking Protocol itself allows state parties to address disputes via
arbitration or the International Court of Justice but lacks a prosecutorial body to ini-
tiate actions against individual perpetrators.''* Enforcement is therefore largely left
to state parties to implement in their domestic courts.""” In contrast, the Rome
Statute empowers the ICC to initiate investigations and prosecutions, providing a
direct response to trafficking crimes that complements domestic efforts.''® This is
particularly crucial where states are unable or unwilling to prosecute.'!”

Fifth, the ICC’s track record in handling cases of war crimes and crimes against
humanity illustrates its potential to extend these successes to the realms of human
trafficking and terrorism. The ICC’s conviction of Thomas Lubanga Dyilo marked a
significant milestone as the Court’s first conviction for the war crimes of enlisting
and conscripting children under the age of fifteen to participate in hostilities, high-
lighting the international community’s resolve to combat the exploitation of children
in armed conflicts.'"® Similarly, the case against Bosco Ntaganda, who was found
guilty of eighteen counts of war crimes and crimes against humanity, including the
conscription of children and the landmark prosecution of sexual violence committed
by his own forces, pushed the legal boundaries on addressing sexual violence in con-
flict settings.'" Additionally, the Ongwen case underscored the ICC’s adeptness in
handling intricate victim-perpetrator dynamics, particularly in a situation that inter-
sected issues of human trafficking and terrorism.'*® This case was notable not only
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for its complexity but also for its commitment to empowering victims within the
judicial process, allowing over 4,000 individuals to participate and voice their expe-
riences at various stages throughout the proceedings.'?' These precedents not only
affirm the ICC’s commitment to tackling severe war crimes and crimes against
humanity but also suggest a robust framework for addressing the interconnected
issues of human trafficking and terrorism.

Finally, the ICC’s jurisdiction over war crimes, crimes against humanity, and
genocide enables it to address the complex interplay between human trafficking
and terrorism, which often overlap in the context of armed conflict and organized
crime.'* By prosecuting these crimes within a unified legal framework, the ICC
can break down the silos that currently segregate efforts against trafficking and
terrorism. By leveraging its unique capabilities and jurisdiction, the ICC can offer
more than just legal remedies; it can significantly contribute to the development
of a cohesive international legal architecture capable of confronting these inter-
twined global challenges.

B. Legal Framework of the Rome Statute: Key Provisions

The Rome Statute has been pivotal in establishing international legal frame-
works to prosecute the gravest of international crimes, including genocide, war
crimes, crimes against humanity, and the crime of aggression. This section
explores specific provisions within the Rome Statute that might be harnessed to
address human trafficking and terrorism, highlighting how these mechanisms can
be and have been mobilized to combat these pervasive issues.

Article 6. Atrticle 6 of the Rome Statute defines genocide in terms that explicitly
focus on acts committed with the intent to destroy, in whole or in part, a national,
ethnical, racial, or religious group.'* This definition provides a critical legal frame-
work for addressing some of the most egregious actions carried out by terrorist
organizations, particularly when they target specific groups with the intent of
annihilating their identity and existence.'”* For the prosecution of genocide
under Article 6, the challenge lies in establishing the specific intent to destroy
the targeted group.'*® This element requires demonstrating that the trafficking
actions by terrorist groups are not merely byproducts of conflict or economic
gain but are deliberately aimed at the destruction of particular groups.'*® For
instance, the intentional killing of group members, particularly males, to diminish or
halt the group’s continuation, coupled with the trafficking of women and children,
highlights a clear intent to eradicate the group’s social fabric and reproductive
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capability.'’ ISIS’s trafficking of Yazidi women, and massacre of Yazidi men, is a

poignant example where genocide charges are applicable.'*® This scenario clearly
outlines the intent to annihilate the Yazidi identity and existence—both through
direct killing and by breaking the social and cultural continuity of the group through
trafficking and enslavement.'* These actions were specifically aimed at erasing the
social and reproductive structures of the community.

Article 7. One of the most pertinent sections of the Rome Statute in the context
of human trafficking and terrorism is Article 7, which defines crimes against humanity
as “any of the following acts when committed as part of a widespread or systematic
attack directed against any civilian population, with knowledge of the attack.™*
Article 7(1)(a)-(k) sets out the specific acts required to constitute a crime against
humanity, crucially including provisions against enslavement, sexual violence, and
other inhumane acts."*' The classification of these activities under Article 7 is signifi-
cant as it provides the legal basis for prosecution in both peacetime and wartime con-
texts."””> While human trafficking and terrorism have not yet been prosecuted as
standalone crimes against humanity under the ICC, the structural framework of
Article 7 lays a robust foundation for their potential inclusion. These crimes typically
manifest on a scale that qualifies as widespread, impacting vast numbers of individu-
als across national, and often international, boundaries.'>* Moreover, their execution
tends to follow a systematic approach, characterized by strategic planning and coordi-
nation that fulfills the systematic criterion outlined in international jurisprudence.'**

To establish a crime against humanity under Article 7, there must be a demon-
stration of both the scale (widespread) and the nature (systematic) of the activ-
ities, coupled with the intent (policy) behind them.'** International jurisprudence
has clarified that an attack must be directed against a multiplicity of victims to be
considered “widespread,” and it must be carried out pursuant to a preconceived
policy or plan to be deemed “systematic.”*® This dual requirement often con-
verges in practice since actions that affect numerous victims generally involve
significant planning and organization."”” For terrorist organizations involved in
human trafficking, these criteria are often inherently satisfied.'*® Their operations
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are usually transnational, affecting large numbers of people and executed in a
manner that underscores both their scale and their organized nature."*

The ICC’s definition in Article 7(2) further clarifies that crimes against human-
ity must be executed “pursuant to or in furtherance of a State or organizational
policy to commit such attack.”'*° This policy does not need to be formally docu-
mented or explicitly stated and can often be inferred from the repetition of similar
criminal acts or the improbability of their random occurrence.'*' For instance, the
systematic abduction, transportation, and enslavement of civilians by terrorist
organizations can be inferred from the consistent pattern of behavior aimed at
achieving specific strategic goals, such as financing their operations or coercing
populations.'** Another pivotal element is the knowledge requirement of the perpe-
trator, which involves specific intent relating to the broader context of the attack.'*’
This implies that the perpetrators are aware that their actions are part of an organized
and widespread or systematic assault on civilian populations.'** In cases of traffick-
ing by terrorist organizations, this knowledge can often be inferred from the scale of
operations and the roles individuals play within these organizations.'*> Finally,
Article 7 explicitly requires that the attack be directed against a civilian popula-
tion.'*® Given that both human trafficking and acts of terrorism primarily target
civilians, meeting this requirement would be straightforward.

Having established that trafficking-terrorism crimes can meet the chapeau
requirements of Article 7, there are several specific acts codified in Article 7(1)
that could apply to this context. First, Article 7(1)(c) explicitly prohibits enslave-
ment.'*” Importantly, the Office of the Prosecutor (OTP) has clarified that the def-
inition of enslavement can be guided by the Palermo Protocol, which broadens the
scope to include practices similar to slavery such as forced labor or servitude.'*®
Moreover, in the landmark case of Prosecutor v. Kunarac, the International Criminal
Tribunal for the former Yugoslavia (ICTY) significantly broadened the definition of
enslavement to include a range of coercive and exploitative behaviors beyond tradi-
tional chattel slavery.'* The ICTY recognized enslavement as a crime against human-
ity that could extend to servitude, compulsory labor, and human trafficking.' Key
indicators of enslavement identified included control over the victim’s movement,
environment, and labor, as well as the use of force or threats, duration of control, and
measures preventing escape.'”' Importantly, the ICTY noted that formal ownership of
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a victim is not necessary, and victim consent is irrelevant, marking a critical evolution
in international criminal law to address modern forms of slavery and human traffick-
ing."* The expanded definition of enslavement in the Kunarac case underscores how
Article 7 of the Rome Statute could be applied to cases of human trafficking within
the context of terrorism. By recognizing practices like human trafficking as forms of
enslavement, the ICC can effectively prosecute terrorist groups that exploit individu-
als through control, coercion, and forced labor, aligning with international legal stand-
ards to combat these complex crimes.

Article 7(1)(g) of the Rome Statute, moreover, prohibits sexual violence, which is
a common and horrific component of human trafficking.">® This provision covers
rape, sexual slavery, enforced prostitution, forced pregnancy, and other forms of
sexual violence, which are often used as tools for controlling trafficked persons.'**
Both human trafficking, particularly for sexual exploitation, and certain acts of ter-
rorism involving sexual violence against civilian populations can be prosecuted
under this clause. Finally, Article 7(1)(a) & (k) cover the intentional infliction of
death or great suffering, bodily or mental injury to civilians, which are often com-
ponents of terrorist attacks and, in extreme cases, associated with human traffick-
ing operations.'>

As outlined above, ISIS’s systematic abduction, rape, and enslavement of Yazidi
women align with Article 7(1)(g), which prohibits sexual violence, and 7(1)(c),
which addresses enslavement. These acts were part of a calculated attack intended
to terrorize and degrade the Yazidi community, demonstrating both the widespread
and systematic nature required for such crimes. Similarly, the LRA’s widespread
abduction and forced recruitment of children, employed as combatants, laborers,
and sex slaves, meet the criteria for enslavement and forced labor as crimes against
humanity. The systematic nature of these crimes, driven by a clear policy to desta-
bilize and exert control over populations in Northern Uganda and its neighboring
regions, underscores the LRA’s qualifying activities under this article. The inher-
ently widespread and systematic nature of these crimes, their execution pursuant to
implicit organizational policies, and the severe impact on civilian populations
squarely position them within the ambit of crimes against humanity.

Article 8. While the Rome Statute does not explicitly include terrorism as a dis-
tinct crime, acts typically associated with terrorism can be prosecuted as war
crimes under Article 8 if they target civilians or non-combatants in the context of
an armed conflict. Article 8 details war crimes that include severe violations of
the laws and customs applicable in both international (IAC) and non-international
armed conflicts (NIACs), “in particular when committed as part of a plan or pol-
icy or as part of a large-scale commission of such crimes.””® According to the
“Tadic test,” derived from jurisprudence of the International Criminal Tribunal
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for the former Yugoslavia (ICTY), a NIAC exists whenever there is protracted
armed violence between governmental authorities and organized armed groups,
or between such groups within a state."”” Under this definition, many terrorist opera-
tions can be categorized as part of a NIAC, particularly when these groups engage
in sustained military engagements against state forces or other armed groups.

Several specific violations listed under Article 8 are particularly relevant to the
issue of trafficking by terrorist organizations. For example, Articles 8(2)(b)(xxii)
and 8(2)(e)(vi) prohibit sexual violence, which is frequently utilized as a weapon
of war by terror groups and during human trafficking operations within conflict
zones."”® Additionally, Article 8(b)(xxvi) prohibits conscripting or enlisting children
under fifteen years into armed forces or groups, or using them to participate actively
in hostilities, which intersects with trafficking when children are recruited and
exploited by these groups.'™ ISIS operated in the context of a non-international
armed conflict in Syria and Iraq, marked by protracted violence between state forces
and organized armed groups, including ISIS itself. ISIS’s systematic deployment of
sexual violence, including rape, sexual slavery, and forced marriages, contravenes
Article 8(2)(b)(xxii) of the Rome Statute. These actions represent only a fraction of
the extensive war crimes committed by ISIS. They were not only part of their war-
fare tactics but also a deliberate strategy to inflict terror among civilians, contraven-
ing established norms of international humanitarian law.

Similarly, the LRA participated in a complex NIAC across Northern Uganda and
neighboring regions, engaging in armed clashes with Ugandan national forces and
other militia groups. They engaged in many acts that constitute war crimes—namely
widespread killings and mutilations of civilians, forced recruitment of women and
children who were subjected to sexual slavery, rape, and forced marriages by LRA
commanders, and the use of child soldiers in active combat roles. The application of
Article 8 of the Rome Statute to human trafficking by terrorist organizations during
armed conflicts illuminates how these heinous acts can be prosecuted as war crimes.
This not only expands the legal tools available to international jurists but also enhan-
ces the mechanisms through which international law can address the complexities
and atrocities of modern armed conflicts involving non-state actors.

In conclusion, while the Rome Statute does not explicitly enumerate terrorism
or human trafficking as distinct crimes, its provisions cover acts commonly asso-
ciated with terrorism through the statutes related to genocide, crimes against
humanity, and war crimes.

C. Confronting Challenges and Limitations: Procedural Hurdles to
Effective Prosecution

Despite the ICC’s strong mandate and global recognition, numerous structural
and practical challenges limit its effectiveness in prosecuting complex crimes
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such as human trafficking and terrorism. The ICC’s ability to prosecute crimes is
constrained by its referral mechanisms and strict jurisdictional and admissibility
requirements. The ICC can initiate cases through several referral mechanisms:
UN Security Council referrals, state party referrals, and proprio motu actions by
the Prosecutor, each offering different pathways for jurisdiction and imposing
specific conditions that significantly influence how cases are brought to the
court.'® As the most expansive referral mechanism, the UN Security Council can
refer situations involving non-state parties to the ICC under Chapter VII of the
UN Charter.'®" This authority allows the ICC to bypass typical jurisdictional con-
straints related to the territoriality and nationality of the crimes committed.'®
Such referrals have been pivotal in addressing crimes in regions where the ICC
would otherwise lack jurisdictional reach, ensuring that even states not party to
the Rome Statute are subject to international justice in the face of serious crimes.
Additionally, states parties to the Rome Statute can refer situations within their
own territories or concerning their nationals to the ICC.'*® Finally, the ICC
Prosecutor can independently initiate investigations into situations in the territo-
ries of state parties or involving nationals of state parties, provided that such
actions are authorized by the Pre-Trial Chamber (PTC).'** This ability to act
proprio motu empowers the Prosecutor to address crimes proactively. Another nota-
ble aspect of the ICC’s jurisdiction involves non-state parties, which can consent to
the ICC’s jurisdiction on an ad hoc basis.'®> An example of this is Uganda’s referral
of the situation concerning the Lord’s Resistance Army (LRA), demonstrating how
states that have not ratified the Rome Statute can still engage with the ICC to address
grave crimes within their territories.'® Ultimately, this referral framework restricts
the ICC’s reach, particularly given that nearly forty percent of the world’s countries,
including some of the most populous and influential like the U.S., Russia, China,
and India, are not signatories to the Rome Statute.'®’

The ICC also operates within stringent jurisdictional limits that constrain its
ability to address many instances of terrorism and human trafficking. It has no ju-
risdiction over crimes committed before the Rome Statute’s enactment in 2002,
limiting its reach into historical cases.'® The crimes in question must also fall
within the specific categories defined by the Statute,'” and they must have
occurred on the territory of a state party or have been committed by a national of
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a state party unless an exception applies.'”® Moreover, the admissibility of cases
before the International Criminal Court (ICC) hinges on two key principles: com-
plementarity and gravity.'”' Complementarity serves as a cornerstone of the
ICC’s jurisdiction, reflecting the court’s supplementary role in the international
justice system.'”* It dictates that the ICC will only exercise its jurisdiction when
national courts are incapable of carrying out proceedings or when they fail to
act.'” This could occur due to a lack of will or resources or because national pro-
ceedings are not being conducted genuinely — for example, if they are marred by
undue delay or are intended to shield individuals from criminal responsibility.'”*
In the context of failed states, where terrorism and trafficking thrive, this principle
is particularly pertinent. As discussed previously, failed states lack the ability to
exert control and maintain the rule of law. In these states, the justice system is ei-
ther too weak or too compromised to pursue investigations and prosecutions.'”
By applying the principle of complementarity to these scenarios, the ICC acts as
a necessary backstop that can intervene and prosecute these crimes when national
systems fail. Additionally, the potential for ICC intervention serves not only as a
mechanism of last resort but as a preventive measure.'’® The threat of ICC prose-
cution might motivate states to address crimes internally to avoid external inter-
vention and maintain sovereignty over their judicial processes.'””

In addition to complementarity, the gravity threshold is a qualitative measure
of the ICC’s caseload management, ensuring the court’s resources are allocated
to the most serious crimes of concern to the international community as a
whole.'”® Cases that meet the gravity threshold typically involve a large scale of
commission or particularly atrocious manifestations of crime, which may include
the nature of the crime, the manner of its commission, and the impact on victims
and affected communities.'” This could include the systematic commission of
crimes, the employment of particularly heinous means, or the targeting of vulner-
able populations.'® The reliance on state cooperation is another significant bar-
rier.'®! The ICC requires the support of national governments to execute arrest
warrants and gather evidence, which can be particularly challenging when state
interests conflict with the demands of international justice.'®* Additionally, the
ICC faces resource constraints that affect its ability to pursue all cases that come
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under its purview, often forcing the Court to prioritize cases based on their sever-
ity and the broader impact of the alleged crimes.'® Ultimately, these structural
and practical limitations often restrict the ICC’s effectiveness in achieving its
mission of providing justice for the gravest crimes, particularly in regions where
jurisdictional reach and international cooperation are most needed.

D. From Priorities to Prosecutions: Creating a Targeted Policy for
the Trafficking-Terrorism Nexus

Although the Office of the Prosecutor (OTP) has recognized the critical need
to address human trafficking and declared it a priority, the ICC has yet to success-
fully prosecute any cases specifically related to human trafficking or terrorism.'*
This reality underscores the critical need for the OTP to translate its intentions
into a clear and actionable policy that specifically addresses trafficking crimes in
the context of terrorism. Given the established success of targeted policies on
gender persecution, gender-based crimes, and children, and most recently, slav-
ery crimes, there is a clear precedent for the effectiveness of specialized policies
in driving the direction and focus of the court.'"™ Consequently, the OTP should
develop a dedicated policy on trafficking crimes, particularly in the context of ter-
rorism, to bridge the gap between stated priorities and judicial action.

The success of the OTP’s 2014 Policy Paper on Sexual and Gender-Based
Violence (SGBV) crimes provides a compelling model for what a trafficking-
specific policy could achieve.'® Under Prosecutor Fatou Bensouda’s leadership,
substantial progress was made: the OTP initiated thirteen new preliminary examina-
tions, nine involving SGBV crimes, and four brought on the prosecutor’s initia-
tive.'"®” This proactive approach led to significant advancements, including the
conclusion of preliminary examinations in Nigeria and Ukraine, both incorporat-
ing SGBV crimes.'®® Furthermore, the OTP opened seven new investigations, six
of which involved allegations of SGBYV crimes, underscoring a committed focus
on these offenses.'® This period saw SGBV crimes constituting nearly fifty per-
cent of the crimes charged, highlighting a strategic shift in prosecutorial prior-
ities.'” High-profile convictions, such as those of Bosco Ntaganda and Dominic
Ongwen, underscore the policy’s effectiveness, with the Ntaganda case marking
the first final conviction for SGBV crimes in the Court’s history."""
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Drawing from this successful template, the development of a trafficking policy
should outline clear and measurable objectives similar to those achieved under
the SGBV policy. The policy should detail the criteria for identifying trafficking
linked to terrorism, delineate investigative strategies, and establish collaborative
frameworks with national and international bodies. By doing so, the OTP would
not only strengthen its prosecutorial approach but also facilitate a more robust
legal response to these intertwined global threats. Metrics of success for the pro-
posed trafficking policy could mirror those of the SGBV policy, with specific tar-
gets for preliminary examinations, investigations, and prosecutions related to
trafficking crimes, especially those with a nexus to terrorism. The policy would
aim to increase the percentage of trafficking cases brought to trial, enhance convic-
tions, and potentially set precedents in international law concerning the complex
relationship between human trafficking and terrorist financing or recruitment. As
with the Gender Persecution Policy, this framework would solidify the OTP’s inten-
tions, help bridge the gap between words and action, and bring justice to victims of
human trafficking and terrorism.

VIII. CoNCLUSION

In the shadows of the terrorism-trafficking nexus, the grave exploitation of
women and children emerges as not only a fundamental human rights issue but
also a critical legal challenge with profound implications for international security.
This paper has elucidated the complex dynamics at play, where the intersections of
human trafficking and terrorism create daunting challenges for both national legal
systems and international legal frameworks. While the Rome Statute is not a pana-
cea and the ICC faces significant challenges in prosecuting these cases, its frame-
works and mechanisms still offer a cohesive and potent legal mechanism to combat
these crimes on a global scale. Success stories, such as the prosecution of past LRA
soldiers, demonstrate that overcoming these limitations is possible. As the traffick-
ing of women and children continues to serve as both a strategy and consequence of
terrorism, reinforcing and expanding the jurisdiction of international law, particu-
larly through the ICC, becomes imperative. This approach not only promises more
consistent prosecution of these crimes but also ensures a humanitarian focus is main-
tained in the fight against these global scourges.
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