The National Security Council Legal Adviser:
Crafting Legal Positions on Matters of War and Peace
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“[C]onstitutional democracy . . . means that all decisions are made according to law. And that
means that sound Executive process must incorporate timely and competent legal advice.”
– James E. Baker1

Executive branch lawyers play a critical role in both the United States foreign policy and
national security processes. In the area of international law interpretation and application, the
importance of lawyers in key agencies has long been appreciated.2 Recognition of the lawyer’s
role in the national security process, however, has historically received much less attention, in
part due to the novelty of national security law as a distinct legal field.3 In recent years, however,
the role of executive branch lawyers in key areas relevant to national security has attracted
considerable scholarly and media attention. Likewise, several top executive branch lawyers
played a central role in crafting controversial national policies in the War on Terror, spurring a
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very public debate, all of which sharpened scrutiny about the proper function of lawyers in the
national security decision process.4
Much of the academic discussion and legal scholarship has focused primarily on the
lawyer’s role from the perspective of a few key offices, particularly the U.S. Department of State
Office of the Legal Adviser (generally referred to as “L”),5 the U.S. Department of Justice Office
of Legal Counsel (OLC),6 and the White House Counsel’s Office.7 In reality, lawyers
participating in the national security legal process exist across a large number of departments and
agencies within the Executive Branch.8 Legal advice regarding issues of national security must
be coordinated from among the different actors, digested, and presented to decision-making
elites. It is precisely here, where national security law and policy converge, that we find the
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Legal Adviser to the National Security Council (NSC), a critical yet little-known player in the
national security legal process of the executive branch.9
Despite the development of a robust academic literature on the national security process
and executive branch legal decision-making, insufficient attention has been paid to the role the
NSC Legal Adviser plays in the process of crafting national security legal advice for clients at
the highest levels of government.10 This article seeks to address this gap by providing a historical
overview and critical analysis of the role of the Legal Adviser to the National Security Council,
thereby contributing new knowledge to the wider body of national security law scholarship.11
Part I reviews the need for a National Security Legal Adviser, tracing a debate that began
in the Department of State during the early 1970s and ended in the presidential recommendations
of the Tower Commission in the wake of the Iran–Contra affair and the official creation of the
office in 1987. Part II discusses the primary functions and responsibilities of the NSC Legal
Adviser, including the provision of legal advice to the President and the NSC on national
security matters, the interpretation of foreign, domestic, and international law, and the review of
legislative proposals affecting national security. This section also provides a “day in the life”
perspective of the work of the Legal Adviser, drawing on written anecdotes and interviews with
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past NSC Legal Advisers. Because “the high sensitivity and security classification of the NSC’s
work and organization limit available sources,”12 the use of firsthand accounts of individuals
who have experienced the office from within provides particularly valuable insight not otherwise
available.
The role of the NSC Legal Adviser in coordinating the interagency legal process is also
considered. Although not formally charged with the coordination of national security legal
processes among the various executive agencies, in practice it has become the responsibility of
the NSC Legal Adviser to routinely convene an interagency “Lawyers Group” to ensure that
presidential decisions on matters of national security are subject to interagency legal review.
Here, the development, evolution, costs, and benefits of the Lawyers Group are examined.
Members of the Lawyers Group frequently include the Department of State Legal Adviser, the
General Counsel of the Department of Defense, the Central Intelligence Agency General
Counsel, the General Counsel of the Office of the Director of National Intelligence, and the
Legal Adviser to the Chairman of the Joint Chiefs of Staff, among others.13
Part III undertakes a critical analysis of substantive issues associated with the office of
the NSC Legal Adviser. The first such issue is the work of the NSC Legal Adviser in relation to
the White House Counsel’s Office. The role of the NSC Legal Adviser, as well as the scope of its
relationship with White House Counsel, has varied with each administration. In the Obama
administration, it has become common for the NSC Legal Adviser to serve concurrently as
White House Deputy General Counsel. This practice of “wearing two hats” raises significant
concerns about overly politicizing the role of the NSC Legal Adviser and eroding the
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independence of the office. Next, the competing issues of secrecy and transparency are explored.
Barriers of public access to national security legal advice are reviewed, along with the role of
public perception and concerns about government lawyers providing “secret” legal advice and
interpretations. Finally, the need to create institutional memory for NSC Legal Advisers in future
administrations is addressed, along with some possible options for doing so.

I. Historical Background and Creation of the Office
A. Introduction to the National Security Council and Staff
The National Security Council (NSC) was first established by the National Security Act of 1947
“to advise the President with respect to the integration of domestic, foreign, and military policies
relating to the national security so as to enable the military services and other departments and
agencies of the Government to cooperate more effectively in matters involving the national
security.”14 The statutory members of the NSC include the President, the Vice President, the
Secretary of State, the Secretary of Defense, and, starting in 2007, the Secretary of Energy.15 The
Director of National Intelligence and the Chairman of the Joint Chiefs of Staff, while not formal
members, are statutorily designated advisors to the Council.16 Additional individuals attend NSC
meetings by invitation or as appropriate based on the issue presented.17
Driving the national security policy process on a daily basis are the individuals who serve
on the National Security Council staff. The NSC staff consists of the Assistant to the President
for National Security Affairs (APNSA), more commonly known as the National Security
14
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Advisor, and “the 50 or so area and functional specialists who are appointed at the pleasure of
the president and who are charged with coordinating analysis, offering policy recommendations
for the president, and providing the staffwork for formal council meetings.”18 While not statutory
members of the NSC, individuals on the NSC staff work directly for the President under the
direction of the National Security Advisor.19 Members of the staff provide direct support to the
NSC in policy coordination and development and work closely with officials in other executive
branch departments and agencies.20
Since its creation, the National Security Council has served as a tool for the President to
coordinate and manage the military and foreign policy process, though the degree to which it has
been used for that purpose has varied dramatically from one administration to another.21 It was
not until the Administration of George H. W. Bush that the model developed under then National
Security Advisor Brent Scowcroft, consisting of a simple principal/deputies committee structure
with Scowcroft acting as honest broker, “became so successful that it managed to overwhelm the
impulse that had previously existed from administration to administration to toss out their
predecessor’s system and invent a new way.”22
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The National Security Council system’s organization and function over the years has also
proven to be flexible and, in large measure, dependent on the preferences and operational style of
each President.23 It is the practice of each new President to issue a Presidential Directive setting
out the national security organizational structure as well as the fundamental policy process that
will ultimately define the roles and mission of the NSC staff during that administration.24 Upon
taking office in 2009, President Obama followed this tradition, issuing a directive to merge the
National Security Council staff and the Homeland Security Council staff into a single “National
Security Staff” (NSS).25
B. The Need for a National Security Council Legal Adviser
Arguments in favor of creating a legal adviser’s office at the NSC can be traced back to
the early 1970s. In 1973, John Norton Moore, who subsequently became the Counselor on
International Law to the U.S. Department of State, published an article in Foreign Affairs
making the case for a stronger role for law and lawyers in the national security process.26 One of
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several recommendations he made was to create a legal adviser who would serve as part of the
National Security Council staff.27
In parallel with the publication of the Foreign Affairs article, during the early 1970s, a
number of discussions on the idea of an NSC legal adviser were taking place within the Legal
Adviser’s Office at State, largely driven by suggestions from Professor Moore while serving as
the Counselor on International Law. While recognizing that the chief legal officer responsible for
interpretations and advice on international legal matters is the Legal Adviser at the Department
of State, the principal reason for recommending the creation of a legal adviser’s office within the
NSC system grew from an awareness of the reality that the NSC staff dealt with a number of
national security legal issues with which the Legal Adviser’s Office at State was not directly
involved.28 Not all parties at State shared the view that an NSC legal adviser was a good idea,
however. Substantial concerns were raised that such a position “would take away from the role
of the State Department Legal Adviser,” and the office found itself split on the issue.29
Such resistance at State is somewhat understandable given the atmosphere of interagency
politics during this period. At the time the proposal was put forth, a noticeable wariness had
developed over the National Security Council’s “accumulation of decisionmaking, then decisionexecuting, power” in the realm of foreign affairs at the State Department’s expense.30 The
prominent role of then National Security Advisor Henry Kissinger, who overshadowed and
27
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ultimately replaced Secretary of State William P. Rogers in 1973, no doubt also contributed to a
feeling of power erosion at the State Department during this time.31 Thus, one can understand the
reluctance of the Office of the Legal Adviser to facilitate this process through a recommendation
it perceived as turning over more of its own turf to the NSC. Yet keeping a legal adviser off the
NSC staff would not in itself prevent further erosion of State Department influence in foreign
policy decision making and was therefore not a legitimate reason to oppose the establishment of
a legal adviser within the structure of the national security staff. Quite the opposite, the growing
influence of the NSC and its staff only heightened the need for systematic legal input into its
internal processes.
To determine whether a recommendation to create such an office should be made to the
President, State Department Legal Adviser John R. Stevenson convened an informal debate on
the issue between Professor Moore, who favored an NSC Legal Adviser, and then senior Deputy
Legal Adviser George Aldridge, who opposed it.32 Stevenson backed the Moore position and
made a formal recommendation to the White House, through a memorandum drafted by the
Office of the Legal Adviser and sent through the Secretary of State, urging the creation of a legal
adviser’s position on the National Security Council staff.33
Unfortunately, the memorandum likely landed on the desk of then White House Counsel
John Dean who, as many will recall, was heavily occupied with other matters during the spring
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of 1973, as the White House became increasingly consumed by the turmoil of Watergate.34 Thus,
this early recommendation for the creation of a legal adviser to the National Security Council
was apparently never considered at the White House. The idea would not be picked up again
until over a decade later, in the aftermath of the Iran–Contra affair, when again it would be
pushed by then Ambassador Moore.35
C. Iran–Contra and the Creation of the NSC Legal Adviser’s Office
Although technically the NSC Legal Adviser did not exist as a freestanding office until
much later, a legal position was established within the National Security Council system on a
part-time basis in the late 1970s.36 Zbigniew Brzezinski first named NSC Executive Secretary
Robert M. Kimmitt to serve in this capacity, a role that required him to essentially wear two hats
for several years.37 In addition, during the 1980s, Paul B. Thompson served as Military Assistant
to the National Security Advisor as well as NSC General Counsel.38 Thus, while it is true that
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legal positions existed on the NSC staff prior to the creation of the office of the Legal Adviser,39
the individuals serving in these roles had always concurrently held other staff positions,
effectively serving in both a client and lawyer capacity on the NSC staff.40
During the 1980s, the NSC staff went through another period of change. The new
Administration of President Reagan initially sought to downgrade what was perceived as an
overly powerful role for the APNSA under previous administrations.41 This resulted in a weak
and dysfunctional NSC process in the early years of the Reagan administration.42 Following the
departure of Richard V. Allen as National Security Advisor in 1982 and the incoming of Judge
William Clark as his successor, the NSC staff expanded its influence and responsibility.43 Yet
while the staff of the NSC grew in size and power, it continued to lack any formal, systematic
legal input.44
What resulted was a systematic failure to take legal perspectives into consideration on
matters of national security. This set the stage for the development of the Iran–Contra scandal, in
which high-level administration officials were determined to have violated laws and executive
orders. The controversy involved the sale of arms to Iran in contravention of U.S. policy, as well
as the diversion of proceeds from the arms sale to provide support to the contra rebels in
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Nicaragua, in clear violation of the Boland Amendment ban on aid to military activities in
Nicaragua.45
At the time of the events surrounding Iran–Contra, the legal responsibilities of NSC staff
lawyers were usually limited to specific functions such as responding to information disclosure
requests.46 Moreover, lawyers serving dually in legal and staff positions were not routinely
sought out for their legal advice on national security matters.47 Indeed, in the years prior to the
establishment of a Legal Adviser’s office on the staff of the National Security Council, “it is fair
to say that there was no, or very little, day-to-day legal advice in the White House on national
security issues.”48 President Reagan’s White House Counsel would later recall that “[o]ne of the
real problems with the Iran–Contra episode was that not only was it not well-lawyered, but that it
was not lawyered in most respects.”49
By the late 1980s, with the events of the Iran–Contra affair in public view, it became
clear that the system needed to change.50 Having championed the idea during the 1970s, and

45
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seeing a new opportunity to establish a place for legal advice and expertise on the National
Security Council, Professor John Norton Moore wrote to the Tower Commission, urging them to
consider the creation of a full-time legal office among the recommendations made to President
Regan.51 Upon review, many of the failures that had occurred “were seen in part—maybe in
large part—to have resulted from this lack of systematic availability of legal guidance” at the
NSC,52 and Professor Moore’s recommendation was subsequently included in the final Tower
Commission Report.53
Thus, on March 4, 1987, the President announced his intended reforms from the Oval
Office in a televised address to the nation. In his speech, the President stated that he was
“adopting in total the Tower report’s model of how the NSC process and staff should work,” and
that he had “created the post of NSC legal adviser to assure a greater sensitivity to matters of
law.”54 On March 31, 1987, the President issued National Security Decision Directive (NSDD)
266, implementing the reforms proposed by the Tower Commission:
The NSC staff shall include a Legal Advisor whose particular responsibility it will
be to provide legal counsel to the National Security Advisor, the Executive
Secretary, and the NSC staff with respect to the full range of their activities, and
to assist the National Security Advisor in ensuring that legal considerations are
fully addressed in the NSC process and in interagency deliberations. The NSC
Legal Advisor shall be accorded access to all information and deliberations as
may be required for these purposes, and shall advise the National Security
Advisor and Executive Secretary as appropriate on all matters within his
responsibility. He shall work cooperatively with the Counsel to the President, the
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51
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Legal Adviser of the Department of State, and with senior counsel to all other
NSC members, advisors, and participants.55
D. The First NSC Legal Adviser
Embodied in a Presidential Directive, the position of the NSC Legal Adviser was now
formally established. Like the Office of the Legal Adviser at the U.S. Department of State, on
which the new office and position was modeled, the NSC Legal Adviser’s title was to be spelled
with an “e.”56 Established by statute in 1931, the Office of the Legal Adviser of the State
Department itself was originally based on the Legal Adviser of the British Foreign Office.57 The
English spelling was thus purposely carried over upon the creation of the new NSC Legal
Adviser.
Although the existence of the office was now official, a number of questions remained
for incoming National Security Advisor Frank Carlucci, who had been directed by President
Reagan “to take the necessary steps” to fully adopt the reforms outlined in the Tower
Commission Report.58 Carlucci was faced with the initial task of staffing the new Legal
Adviser’s office. One of the issues that needed to be dealt with involved the appropriate size of
the office and whether it should have additional staff. Should he appoint a single lawyer to serve
as the Legal Adviser, or should the Legal Adviser have the assistance of several deputy lawyers
in the office?59 In much the same way that John R. Stevenson had done at the Department of
State nearly fifteen years earlier, Carlucci sought advice on this issue by convening an informal
debate between Professor John Norton Moore, who supported a broader staff, and John
55

National Security Decision Directive 266, Implementation of the Recommendations of the President’s Special
Review Board (1987), available at http://www.reagan.utexas.edu/archives/reference/Scanned%20NSDDS
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Koh & Zelinsky, supra note 5, at 5.
58
Address to the Nation on the Iran Arms and Contra Aid Controversy, supra note 54.
59
Moore Interview, supra note 32.

14

Rhinelander, former Deputy Legal Adviser at the Department of State, who wished to limit the
office to a single individual.60
As a general matter, determining the appropriate size of the NSC staff requires that a
careful balance be struck. The staff must be large enough to have sufficient expertise to address
the broad range of national security issues that arise, yet remain small enough to avoid becoming
a new bureaucracy in its own right.61 Such a balance is similarly necessary with regard to the
NSC Legal Adviser’s office. Ultimately, it was determined that the office should remain small
but be staffed by more than a single attorney. It would comprise both a Legal Adviser and a
Deputy Legal Adviser. In 1987, Paul Schott Stevens62 became the first official Legal Adviser to
the National Security Council,63 and Nicholas Rostow became the first Deputy Legal Adviser.64
But the work of the new Legal Adviser and Deputy had in fact begun even prior to
formally assuming their respective roles. Working together, Stevens and Rostow lent their hands
in drafting Decision Directive 266 that formally established the office.65 Upon beginning their
new positions, they continued to focus their attention on preparing and implementing a series of
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other National Security Decision Directives on behalf of President Reagan.66 Reflecting on the
importance of the new role in 1988, Stevens observed the following:
The President has charted a legal advisor’s office as an important new component
of the NSC staff. The counsel that office provides to the National Security
Advisor, the insight it is accorded into the process of policy deliberations, and the
relationship it maintains with the interagency legal community—all these have
helped to ensure, as the President intended, “greater sensitivity to matters of law”
in the workings of the NSC.67
Stevens’ time as the Legal Adviser, while historically significant, was short-lived. In
December of that same year, Stevens became the NSC Executive Secretary and was succeeded
by his Deputy Legal Adviser Nicholas Rostow, who had also served as Counsel to the Tower
Commission during his tenure as special assistant to the Legal Adviser of the State Department.68
Rostow would maintain the role as the NSC Legal Adviser until April 1993.69

II. Functions and Responsibilities of the Legal Adviser
A. The Work of the Legal Adviser
The primary function and responsibility of the NSC Legal Adviser is to provide legal
advice to the President, the National Security Council, and the NSC staff on critical matters

66

This includes NSDD 276 outlining the NSC interagency process and NSC 286 on the approval and review of
special activities (i.e., covert action). Paul S. Stevens, Room for “Maneuver”: Some Policy Issues in the Iran–
Contra Affair, 11 HOUS. J. INT’L L. 159, 159 n.1 (1988). The text of NSDD 276 has been declassified in full while
NSDD 286 remains classified in part. See National Security Decision Directives, 1981–1989, REAGAN
PRESIDENTIAL LIBRARY & MUSEUM, available at
http://www.reagan.utexas.edu/archives/reference/NSDDs.html#.UpjZd5GrmDh.
67
Stevens, supra note 66, at 160 (footnote omitted).
68
Press Release, Appointment of Charles Nicholas Rostow as Special Assistant to the President for National
Security Affairs (Dec. 14, 1987), available at http://www.reagan.utexas.edu/archives/speeches/1987/121487b.htm.
(“The President today announced the appointment of Charles Nicholas Rostow as Special Assistant to the President
for National Security Affairs at the White House. He will also serve as Legal Adviser to the National Security
Council.”).
69
In 1993, the role was assumed by Alan J. Kreczko. Rostow Interview, supra note 38.

16

affecting national security.70 The role frequently requires the interpretation of both foreign and
domestic law as well as review of any legislative proposals that may substantially affect national
security interests.71 Former NSC Legal Adviser James E. Baker describes the office as follows:
At the NSC, . . . counsel traditionally coordinate the provision of advice to
meetings of the Principals and Deputies Committees, among other tasks, and,
where appropriate, attend such meetings to field questions and identify issues. . . .
In addition, NSC counsel provide internal legal advice to the president, national
security adviser, and NSC staff as well as review and write memoranda to the
president, issue spotting and discussing the legal issues raised.72
In cases where legal policy is also national security policy, the NSC Legal Adviser must be
prepared to weigh in on policy choices, advising clients on the implications of specific options
available within what might be an array of legally permissible alternatives.73
In addition to advising and assisting on national security law matters, the Legal Adviser
to the National Security Council is also responsible for other legal functions traditionally
associated with agency general counsels, including aspects of fiscal law, personnel issues, and
ethics advice.74 These responsibilities also include drafting and reviewing legal documents,
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reviewing and commenting on proposed legislation, and responding to legal inquiries from other
components in government.75
Described as “the hardest-working but least-known member of the Administration’s
national security legal team,”76 the role of NSC Legal Adviser is highly demanding and carries
an enormous amount of responsibility. The Legal Adviser can typically be expected to “work[]
16–18-hour days, seven days a week.”77 Endurance is therefore an absolutely essential trait for
any NSC Legal Adviser, who must be capable of carrying out the same task at the same level of
performance at both 9:00 a.m. and 3:00 a.m.78
As is the nature of national security practice in general, lawyers in this role must also be
able to fulfill their duties under considerable temporal and institutional pressures. Thus, being the
Legal Adviser to the National Security Council demands more than a brilliant legal mind. In the
type of environment in which the NSC Legal Adviser and other senior national security lawyers
operate, personality is just as important as the ability of one’s intellect.79 The skill of personality
management, both of one’s own and that of others, is thus essential.80
To succeed in the position, the lawyer must also be able to adapt to rapid, combat-style
decision-making. Although the federal government is filled with many extremely intelligent
attorneys, “not all lawyers are capable of making a decision on operational timelines.”81 As
characterized by former NSC Legal Adviser James E. Baker, national security lawyers have to be
75
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prepared to pull the figurative trigger when necessary: “[Y]ou will not have enough time, you
will not know all the law, you will not know all the facts. What you will know is you have to
decide now.”82
NSC Legal Advisers, like the wider body of the National Security Council staff on which
they serve, also represent a variety of backgrounds and professional experiences. Lawyers
serving in the NSC Legal Adviser’s office are drawn from different areas of government and
carry unique legal expertise in areas relating to foreign, international, and military law. The
experiences of previous Legal Advisers have included positions at the Departments of Justice,
State, Defense, Treasury, and the CIA, as well as a number of special congressional committees.
James E. Baker, who served as the NSC Legal Adviser under President Clinton, explains that
going into the U.S. Marine Corps provided perhaps the best training for becoming a national
security lawyer by teaching him how “to step outside of [his] own personality and fulfill the
mission, which is to speak up at a Principals meeting if need be.”83
Like the role of the NSC itself, which has historically shifted from administration to
administration to accommodate the style and needs of the President whom it serves, the roles and
responsibilities of the Legal Adviser’s job have also changed over time. The role varies, for
instance, depending on whether it is viewed as facilitating the interagency process or as a source
of rival legal advice, and on the degree to which the White House Counsel assumes a national
security role.84 Ultimately, the function and, more importantly, the degree of access to the
President as the ultimate client, will be determined by the role that the President and his National
82
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Security Advisors desire the NSC Legal Adviser to fulfill.85 In the Clinton administration, for
example, the NSC Legal Adviser played the central role of providing national security legal
advice within the Administration.86 In contrast, during the George W. Bush administration, the
NSC Legal Adviser’s office was no longer the singular source from which coordinated legal
advice on national security matters emanated.87
The position of NSC Legal Adviser also varies in its responsibility to fulfill other
discretionary roles assigned by the particular administration under which the Legal Adviser
serves. One such example is the role of factual ombudsman, ensuring that all relevant, known
facts be presented to the decision maker. This includes ensuring the decision maker’s awareness
of instances when certain facts are not known or when disagreement about certain facts or policy
choices exists within the lower bureaucratic ranks.88 This is, in part, a matter of the lawyer
fulfilling his or her ethical duties.89 Nonetheless, the extent to which the NSC Legal Adviser will,
or should, perform such a role is a core question to be determined by each administration.
B. Coordinating the Interagency Legal Process
One of the most critical roles of the NSC Legal Adviser is the coordination of
interagency legal advice on national security matters. As explained by former NSC Legal
Adviser Alan Kreczko, “[m]ore and more foreign policy issues require coordination through the
NSC process. Many of these issues have [a] legal component, whether constitutional, statutory,
international, or all three. The NSC principal or staffer who is chairing that policy coordination
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needs a source of coordinated legal advice on those issues.”90 This process, known informally as
the Lawyers Group, is primarily designed to ensure that presidential decisions on matters of
national security are subject to interagency legal review.
The Lawyers Group process was first established by a classified Presidential Directive
providing for interagency legal review of decisions on covert action.91 It set out a formal process
whereby a group of top agency lawyers was required to meet to discuss any legal issues related
to proposed covert actions. In addition to the National Security Council Legal Adviser, the
directive specified that members of the group would include the Central Intelligence Agency
General Counsel, the Department of State Legal Adviser, the General Counsel of the Department
of Defense, the Legal Adviser to the Chairman of the Joint Chiefs of Staff, and the Department
of Justice Office of Legal Counsel.92
In practice, the function and purpose of this group has varied from one administration to
another. While initially directed to review legal issues relating to covert actions, the subject
matter addressed by the Lawyers Group has expanded over time. Because national security
issues frequently involve matters of concern to a number of departments and agencies, during the
1990s, the NSC Legal Adviser often led interagency studies on legal issues in order to provide
principals with a consensus of legal advice and options.93
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Today, the Lawyers Group may be called on to meet and discuss any legal issue related
to national security that will ultimately be going to the President for a decision.94 They include,
for example, legal issues related to operational, cyber, treaty, foreign aid, war powers,
intelligence, and surveillance subjects.95 The group also fields legal questions that arise in the
context of global and regional subject matters significant to U.S. foreign policy and national
security.96 An issue may also be pulled and sent to the Lawyers Group for consideration at any
point during the national security policymaking process, whether at the level of the Interagency
Policy Committee (IPC), Deputies Committee (DC), or Principals Committee (PC).97 When this
occurs, the NSC Legal Adviser is responsible for convening the general counsels from the
necessary agencies in order to talk through the various issues and reach a consensus about the
legal questions presented.98 The NSC Legal Adviser then conveys the legal advice formulated
through this process to the White House. The Legal Adviser to the National Security Council
thus acts as an important conduit whereby legal advice can flow from the various agency
counsels directly into the national security policy process.99 In doing so, Baker has noted, the
office is “an important avenue by which agency counsel can provide meaningful input into
presidential decisionmaking . . . [as well as] the interagency legal community’s best opportunity
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to have ‘eyes on’ the presidential memo or meaningful input into a Principals or Deputies
Committee meeting.”100
There are many benefits to having such a process. Most important, and perhaps most
obvious, is that such a process results in providing elite decision makers with better legal advice.
In particular, the simple upside of the Lawyers Group is that the President ultimately receives
better legal advice on matters of national security.101 As former NSC Legal Adviser Alan
Kreczko explains, “with more lawyers working an issue, bringing different perspectives, I think
we get better legal conclusions.”102 Similarly, former NSC Legal Adviser Mary DeRosa states
that “there is just no question about it in my mind, that the legal advice is better if it is developed
with input from a broader group, with different perspectives and a broader expertise.”103
Because decision makers rely on legal advice and interpretations when making key policy
choices affecting national security, having a process that generates better legal advice also leads
to better national security decisions and ultimately, better national security outcomes.104
Moreover, because legal opinions can provide a powerful means of operational accountability for
intelligence and military actors in the field,105 it is vital that they be subjected to proper scrutiny.
In addition to the improved decision making that flows from the Lawyers Group, another benefit
is the greater legitimacy attributed to decisions that are subject to a process of interagency
coordination and review.106 Having consensus and support from other agency lawyers on a
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particular legal question, Kreczko notes, can “fortify a general counsel who may be being
pressed on his or her legal conclusion for policy reasons.”107
On the other hand, the process of interagency legal coordination on matters of national
security is not always easily achieved in practice. Indeed, such a process has important
downsides that must also be weighed. For one thing, the legal questions considered by the NSCled interagency Lawyers Group often involve extremely sensitive issues; a larger group means a
larger possibility for disclosure of sensitive information. Although the Lawyers Group maintains
a strong record of discretion, there is nevertheless a general reluctance for allowing highly
sensitive issues to be discussed in a broader group setting.108
It also takes time to convene the interagency Lawyers Group to address an issue, and it
can quickly complicate the process of achieving a collective legal view when agency counsel
fundamentally disagree on an issue.109 In such cases, the NSC Legal Adviser has in the past
requested a formal opinion from the Office of Legal Counsel at the Department of Justice, which
has the ability to provide authoritative advice in response to legal issues when agency counsels
are unable to agree.110 The OLC’s role in settling interagency squabbles is usually viewed as
determinative, and its opinions are considered binding on the rest of the executive branch.111 It
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has previously been noted, however, that the relationship between OLC and White House
lawyers is unique in comparison to that of other agency clients.112
This highlights a basic tension that exists between the role of the NSC Legal Adviser as
the coordinator of the national security interagency legal process and the authority of OLC,
delegated by the Attorney General as the executive branch’s top lawyer—to issue binding legal
opinions. Even if OLC is properly viewed as having the last word on certain legal issues, should
this also be the case when participating in informal discussions for the purpose of reaching a
consensus on a difficult national security or international legal issue? The role of OLC in this
context is generally not well settled and is a complication that arises with a fair degree of
frequency in the context of the Lawyers Group process.113 It also raises the question of what
relationship, if any, the NSC Legal Adviser should have with the Attorney General.114
Client perceptions about the need for timeliness in making decisions can also be an
extremely difficult barrier to overcome. For many policymakers, it is not the Lawyers Group
itself that they oppose, but rather the time it would take to resolve any potential legal objection or
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disagreement.115 This reluctance to welcome lawyers into the decision-making room is partly a
reflection of concerns about “lawyer creep,” that is, “the legal version of ‘mission creep,’
whereby one legal question becomes seventeen, requiring not one lawyer but forty-three to
answer.”116 This can be especially true in military contexts, when issues are often presented for
decision on much shorter timelines.117 On a regular day, taking the time to vet a legal issue
through the Lawyers Group might seem like an unnecessary delay of business.118 In times of
actual crisis, one legal scholar has noted, “focusing on legality can be viewed as twiddling one’s
thumbs while Rome burns.”119 In the face of resistance, the Legal Adviser must, as part of his or
her duty, have the ability to convince the national security client that the process makes sense
and adds value.120 The lawyer who can explain how legal values are also national security
values, and how good legal process permits both “the faithful application of the law and the
accomplishment of the security objectives,” is the one who will be routinely invited back into the
room where national security decisions are made.121
It is of course ultimately the choice of the President to determine how the national
security process will be run and what players will be involved.122 Yet the risks of foregoing
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process can lead to grave consequences, and Presidents eschew good process at their peril.123 The
George W. Bush administration, for example, opted for a less inclusive legal policy process
centered within the office of the Vice President’s Legal Advisor.124 Although the formal NSC
Lawyers Group continued to meet regularly to review legal issues related to sensitive
intelligence matters, following the attacks of 9/11, an ad hoc group of influential administration
lawyers, known as the “war council,” simultaneously began to meet in secret to review military
legal issues.125 In doing so, the Administration displayed a notable reluctance to seek out
different legal views, and many discussions, especially with regard to military legal issues, were
confined to this tight circle of executive branch lawyers.126
In particular, the Administration’s legal interpretation of permissible methods of
interrogation, leaked in 2004 as part of the infamous OLC torture memo controversy,127 became
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perhaps one of the clearest examples of coordination and process failures in the national security
legal process during this time. Rather than seek diverse input and coordinated legal review of its
interpretations, the White House undertook deliberate efforts to prevent the OLC memos from
being subject to interagency legal review.128 In this instance, as with others before it,129 the
choice to forego an inclusive process resulted in some very unfortunate outcomes. Many feel that
“the torture debacle . . . might have been avoided had the executive systematically welcomed
different views and fostered dissent in the legal decision-making process.”130 As indicated by
former NSC Legal Adviser Nicholas Rostow,
[I]f they had had a decent process, that mistake never would have happened and
the consequences would not be what they are. But they didn’t want a process.
They didn’t want to hear from the Judge Advocate Generals. They didn’t want to
hear from Colin Powell and his lawyer. There were people they liked, who agreed
with them, and there were people they didn’t like because they didn’t agree with
them. And they kept them out of meetings.131
In the case of the Administration’s decision to set up military tribunals, John Bellinger,
who served as the Legal Adviser to the National Security Council at the time that decision was
made, recounts the following:
A small group of administration lawyers drafted the president’s military order
establishing the military commissions, but without the knowledge of the rest of
the government, including the national-security adviser, me, the secretary of state,
or even the C.I.A. director. And even though many of the substantive problems
128
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with the military commissions as created by the original order have been resolved
by Congress in response to the Supreme Court’s decision in the Hamdan case, we
have been suffering from this original process failure ever since.132
The function of the National Security Council Legal Adviser as a mechanism for
incorporating coordinated independent legal advice into the national security policymaking
process was thus subverted. While it is the President’s choice whether to use the NSC Legal
Adviser in a coordinating capacity or not, it is a role that future administrations should consider
carefully before setting aside.133

III. Contemporary Issues
A. Wearing Two Hats
Because the office of the National Security Council Legal Adviser exists within the
greater structure of the Executive Office of the President alongside other White House lawyers,
its role and function in relation to the White House Counsel can be difficult to define and indeed
has varied from administration to administration.134 Some have noted that the relationship
between the NSC Legal Adviser and the White House Counsel’s office depends in part on the
level of interest of a particular White House Counsel in national security legal issues.135
132
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Upon the creation of the office in 1987, one of the first things NSC Legal Adviser Paul
Stevens and Deputy Legal Adviser Nicholas Rostow set about to do was to establish a
relationship of independent coordination with the office of the Counsel to the President.136
Indeed, Rostow credits his and Stevens’ ability to establish and maintain the independence of the
NSC Legal Adviser’s office vis-à-vis the Counsel to the President in part to their personal
relationship with then Counsel to the President Arthur B. (“A. B.”) Culvahouse, with whom they
both got along very well.137
The official title of the Legal Adviser, which has likewise varied over time, provides
some insight into the relationship between these two offices. When the office was first created,
the Legal Adviser was officially known as the Special Assistant to the President and Legal
Adviser to the National Security Council, a title reflective of the reporting structure associated
with the role.138 The Legal Adviser was to report directly to the National Security Advisor.139
This structure persisted through the Clinton administration.140 A 1995 interview of then NSC
Legal Adviser Alan Kreczko conducted by Paul Stevens provides insight on the office’s
continued ability to function independently during its first decade of existence:
Stevens: Typically, the NSC Legal Adviser has a very close working relationship
with the White House Counsel and his staff. The matters in which they work
overlap in many important respects. How would you characterize this relationship
currently?
Kreczko: We have been very fortunate in our relationship with the White House
Counsel; each has been extremely supportive of our work. As a general matter,
136
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our work overlaps less than you might expect. The Counsel has expected the NSC
lawyers to handle the national security legal work in the White House, keeping
him informed of significant legal issues we are working. In particular, if a policy
issue with a significant legal component is going to the President, we ensure that
the Counsel concurs in our characterization of the legal issues.141
During the Administration of George W. Bush, the reporting structure associated with the
NSC Legal Adviser shifted dramatically. With the new official title of Senior Associate Counsel
to the President and Legal Adviser to the National Security Council, the Legal Adviser was now
required to report directly to both the National Security Advisor and the White House Counsel’s
Office.142 This practice was continued into the Obama administration,143 though the position was
again renamed to the current title of Deputy White House Counsel and National Security Council
Legal Adviser.144
Although the change initiated by the Bush administration represented the first time the
NSC Legal Adviser was placed in such a dual appointment structure,145 other lawyers in the
office of the NSC Legal Adviser had in fact previously been required to wear two hats. During
the George H.W. Bush administration, National Security Advisor Brent Scowcroft agreed to
allow White House Counsel C. Boyden Gray to dually appoint Rostow’s deputy, Stephen
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Rademaker.146 Thus, from 1989 to 1992, Rademaker held simultaneous appointments as
Associate Counsel to the President and Deputy Legal Adviser to the National Security
Council.147 Rostow recalls that although he remained independent as the NSC Legal Adviser,
maintaining an overall ability to focus on foreign and national security law and legal policy
issues, Rademaker was frequently asked by the Counsel to the President to perform duties typical
of a White House Associate Counsel.148
Determining the proper role of the National Security Council Legal Adviser in relation to
the White House Counsel’s office has proven to be a particular point of contention, and views
vary significantly on whether the NSC’s lawyer should wear the “dual hat” of Legal Adviser to
the National Security Council and Deputy White House Counsel.149 Former NSC Legal Advisers
have themselves come out on quite opposite sides of the question. On one hand, wearing two
hats has the potential advantages of providing more legitimacy to the position, allowing it to be
taken more seriously and giving the NSC Legal Adviser greater access to relevant White House
players. Having a seat on the team at the White House Counsel’s Office may also work to reduce
the potential for institutional competition that could otherwise arise. From Mary DeRosa’s
perspective, for instance, “it elevated the role of the NSC Legal Adviser to have it as a Deputy
White House Counsel,” and it provided an effective process for working together with the
Counsel’s office on high profile, national security legal issues.150
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On the other hand, there are also potential dangers associated with the NSC Legal
Adviser sharing an appointment in a highly political office such as the White House Counsel.
Some have noted, for instance, that doing so creates a substantial risk of eroding the
independence of the position and politicizing the role of the NSC Legal Adviser in the national
security process.151 Having the NSC Legal Adviser report to the White House Counsel can
therefore compromise his or her ability to provide objective national security legal advice and
operate free from the influence of partisan considerations.152
Even without actual erosion, direct association still risks the appearance of political
influence, which can undermine the Legal Adviser’s credibility in the eyes of career attorneys
within the general counsel’s offices of executive branch agencies.153 As noted above, one of the
most important roles of the NSC Legal Adviser’s office is to serve as a mechanism for
incorporating coordinated, independent legal advice into the national security policymaking
process.154 Without the confidence of his or her agency counterparts, the NSC Legal Adviser will
have a much more difficult time running the interagency Lawyers Group process effectively.
In the end, views will differ as to how the office of the National Security Council Legal
Adviser should be structured, and what its relationship with the White House Counsel —or for
that matter, with the Office of the Counsel to the Vice President—should be. Moreover, a model
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that works well in one administration may prove ineffective under a different administration with
a different set of people. Indeed, to quote Baker, “[l]aw and process provide an opportunity for
success, but do not guarantee result,” as even the best process in the world can be defeated with
the wrong personalities.155
B. Transparency, Legitimacy, and Open Government
In recent years, executive branch lawyers have been subject to unprecedented scrutiny.
Criticism of the executive branch and its constant “obsession with secrecy” has created a
perception that national security decision makers are actively hiding legal interpretations from
public view.156 Beginning with the leak of the OLC torture memos in 2004, public perceptions
and concerns about government lawyers providing “secret” legal advice and interpretations are
still running high. Recent examples include the public outcry that followed the June 2013 leak by
Edward Snowden, which revealed a classified interpretation of the F.I.S.A. business records
provision of the PATRIOT Act,157 the heightened publicity surrounding the legality of U.S.
drone policy,158 and the Administration’s internal legal justifications for targeting U.S. citizens
abroad.159
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Such controversies highlight the difficult environment in which the NSC Legal Adviser
and other national security legal practitioners work. The competing needs of secrecy and
transparency create an ongoing tension between compelling sets of values, with public trust often
hanging in the balance. To be sure, calls for greater transparency and disclosure of national
security legal advice raise a number of complex issues that make it difficult to achieve these
goals in practice. For one thing, the advice that the NSC Legal Adviser renders to clients is not
usually captured in formalized legal opinions that can be easily scrubbed for potential release.
The legal process in the National Security Council environment relies just as much, if not more,
on informal mechanisms as it does on formal practices. Legal advice may not always be
documented, occurring informally as decisions are made in a meeting, over the phone, or after
pulling the lawyer aside in the hallway.160
Moreover, as Baker points out, “[m]uch of this informal advice is not transparent,
covered as it is by three opaque lenses: security classification, the deliberative process, and
attorney–client privilege, all of which in the case of presidential practice coalesce around the
rubric of executive privilege.”161 Like other government attorneys, advice rendered to agency
clients by the NSC Legal Adviser is provided within the context of a traditional attorney–client
relationship and relates to contemplated action at the pre-decisional stage, disclosure of which
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could compromise the integrity of the policymaking process and discourage candid
communication between attorneys and their clients. As such, much of the NSC Legal Adviser’s
work would be exempt from public disclosure under Exemption 5 of the Freedom of Information
Act (FOIA).162 Unlike other government attorneys, however, the office of the NSC Legal
Adviser, by virtue of its position on the National Security Council staff and attachment to the
White House, is altogether exempt from normal agency record and reporting requirements under
the statute, making public disclosure even less likely.163 For the NSC Legal Adviser and other
White House lawyers, the doctrine of executive privilege provides a powerful protection against
disclosure of communications with and advice given to the President.164
The goal of transparency is even more complicated by the fact that most of the legal
advice and opinions provided by the NSC Legal Adviser concern highly sensitive matters.
Despite claims that “although the government does have the right to keep national security
secrets, it does not get to have secret law,”165 divorcing legal analysis from the sensitive and
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properly classified factual information on which national security legal issues often turn is not so
straightforward. For the National Security Council Legal Adviser, “this is legal advice provided
in the context of sensitive, classified programs and when you reveal details of the legal advice
you almost inevitably, in almost every case, are revealing something about a classified program.
That’s not spin. That’s not an excuse. That is absolutely real. And it is very difficult to deal
with.”166 As a result, when dealing with matters as sensitive as those found at the heart of the
national security process, greater disclosure of information simply may not represent a viable
policy option.
Nonetheless, at least one former NSC Legal Adviser suggests the creation of a
“consistent, forward-looking process” for declassifying national security legal advice.167 The
Department of Justice’s Office of Legal Counsel, for example, has for years followed its own
policy of publishing legal opinions,168 though these opinions concededly represent “only the tip
of the iceberg.”169 Memoranda from executive branch legal offices concerning issues of
historical importance to U.S. foreign policy are also occasionally published in the Foreign
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Relations of the U.S. Series (FRUS).170 In 2013, the Department of Justice began publishing a
new volume of OLC opinions in order to “make available to other government agencies and to
the general public a significant number of legal opinions from a period when opportunities for
publication were limited” and “to make available opinions that for prudential reasons could not
be published at or near the time of issuance.”171 Creating a similar policy in a legal office that
deals exclusively in sensitive matters of national security may be less probable, but not
impossible.172
Given the incentive structures of the current classification system173 and the recognized
value in increasing public disclosure,174 such efforts seem particularly worthwhile. Developing
systems whereby declassified national security legal advice is made accessible is also consistent
both with current Administration policy on transparency and open government in general,175 and
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with statements by President Obama on the national security legal process in particular.176 It
would also further the objectives of other policy changes177 and recommendations178 aimed at
creating a more workable set of standards governing the declassification of national security
information.
Future administrations may likewise find it to their advantage to increase engagement and
expand the public’s awareness of the processes by which national security lawyers provide legal
advice to executive branch clients, since generally, as has been noted, “effective processes
remain important to both the content of legal outcomes and the public’s willingness to accept
them.”179 In doing so, it may be possible to achieve greater transparency in the handling of
national security legal matters without unduly disclosing any substantive material related to
sensitive sources and methods.
It is also important for line attorneys and other government employees working within
the national security space to be aware of processes like the NSC-led interagency Lawyers
Group. Greater transparency of the legal process within and across government can provide a
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deterrent effect and undercut temptations to leak classified information from within.
Unauthorized leaks of sensitive information to the press can and have done serious harm to vital
national security and intelligence programs.180 The U.S. media has become a major source of
information for foreign adversaries such as al Qaeda, and the massive data dumps of Bradley
Manning and Edward Snowden underscore the ease and scope of disclosure in an era of mass
communication technology.181
When agency officials observe the government taking certain actions, without also
knowing or understanding that the decisions to take such actions have been subject to rigorous
legal review and accountability, perceptions of wrongdoing or illegality are more likely to arise.
If operators are not made appropriately aware of the process in which decisions have been
approved and levels of accountability imposed, they will be less willing to take risks and more
likely to leak, thinking the decision in question is unlawful.182 Thus, greater engagement and
understanding of the legal process not only tempers public mistrust and lends greater legitimacy
for government actions, but also realigns the executive branch away from the defensive position
in which it continues to find itself: responding to leaks and explaining its decision-making
processes to an angry public after the fact.183
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Increasing the transparency of executive branch national security legal advice also
includes meaningful and timely disclosure to Congress, especially in those cases where full
public disclosure is not possible due to the sensitive nature of the advice being given.184 In
circumstances where compelling and legitimate national security reasons preclude full disclosure
to Congress, the scope can be properly restricted by providing informal, classified briefings to
congressional leadership or members of intelligence committees on the opinions of the Lawyers
Group and NSC Legal Adviser as well as the legal authority on which they are based.185
C. Institutional Memory
The NSC Legal Adviser faces a unique set of challenges for preserving institutional
memory and long-term continuity of process within the office. In general, Baker points out, the
NSC Legal Adviser’s roles “are not defined in statute and are, outside the confines of certain
narrow spheres, not defined in directive. Rather, these roles are defined by practice and the
adoption or modification of past practice by successor officials.”186 In a position that relies
heavily on adopting and learning from past practice, newly appointed Legal Advisers need
access to these practices so they can adopt what works. This issue is complicated by the fact that
the NSC, unlike all other executive branch national security offices, experiences a complete
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turnover with each new presidential administration.187 A change of party makes continuity
particularly difficult, as turnover in nearly all key White House staff positions is likely. Thus, in
reality, the incoming NSC Legal Adviser will arrive at the White House to find that the slates
have been wiped clean. “The safes are empty. Everything’s empty. Why? Because . . . that’s
what the Presidential Records Act says to do.”188 As a result, the incoming NSC Legal Adviser
can find himself or herself unnecessarily reinventing the wheel.
In addition to challenges of continuity that result from the office’s attachment to the
White House, the NSC Legal Adviser is part of the National Security Council staff. The National
Security Council as a whole has been characterized as having organizational features that deter
memory development.189 While this reflects the intended flexibility of the NSC structure as the
tool of each President, it also exacerbates the challenge of preserving institutional memory.
Because the Legal Adviser to the National Security Council is not a highly publicized player,
whose role and functions are widely understood, this lack of strong institutional memory means
that sound processes risk falling by the wayside fairly easily.190
Over the years, the office has informally dealt with the problem of institutional memory
and continuity of process in several ways. In particular, a number of NSC Legal Advisers have
had the chance to get their feet wet in the position before moving up to assume the role of the
Legal Adviser, with at least half of all NSC Legal Advisers initially serving as a Deputy NSC
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Legal Adviser.191 Attorneys new to the office from other areas of government may also contact
those who have served in the role previously in order to gain a better understanding of the
practices of the office, as well as what worked and what did not.192 On the whole, however,
continuity of process remains a major challenge for the office of the National Security Council
Legal Adviser.
In this context, efforts to outline and preserve a documentary record of principles and
best practices are particularly valuable. Baker recalls his attempts to mark as “institutional” those
documents outlining key processes, in an attempt to preserve institutional memory and promote
continuity for the office in the next administration.193 Efforts to build institutional memory would
be especially valuable in relation to clarifying the roles and practices of the interagency Lawyers
Group process, particularly with regard to defining the role of OLC and the methods for
resolving disagreements in legal analysis that arise.194 Entrenched practices would also serve as a
form of institutional protection, shielding the NSC Legal Adviser from bending under the
pressure of a demanding client.195
Here, the NSC Legal Adviser might again look to other legal offices such as the OLC for
models on which to build. In 2004, for instance, after the fallout from the torture memos, a group
of former OLC attorneys compiled a set of model standards for OLC lawyers to follow when
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providing legal advice.196 This was followed by an OLC-issued set of “best practices” in 2005.197
Together, these guidelines have been important in building a record of consensus to help define
and preserve the institutional roles and responsibilities of OLC.198
The institutional memory of the NSC Legal Adviser’s office is also well served through
greater promotion and transparency of process. By promoting an engagement and understanding
of what the process of the NSC Legal Adviser is, who the other relevant actors are, and how the
office functions to produce independent, contextualized, and timely legal advice, the importance
of the office will be both clarified and reinforced within the broader framework of the national
security policymaking process in which it operates. Likewise, if the benefits of the interagency,
legal coordination process run by the NSC Legal Adviser become more widely realized, future
administrations may be more likely to use them.

Conclusion
Since 1987, the National Security Council Legal Adviser has played a little-known, yet
indispensable role at the center of the U.S. national security policymaking process, working
tirelessly behind the scenes, crafting legal advice on matters of war and peace for national
security decision makers. In 2013, former NSC Legal Adviser Mary DeRosa spoke at the
University of Virginia School of Law about her experiences as the National Security Council
Legal Adviser as part of the Fourth Annual Seminar on Teaching National Security Law. In
considering possible ways in which the processes she had been describing could be formalized
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and institutionalized for future administrations, DeRosa stated, “the most important thing is to
have there be more known out there about this process. To have more written about it, . . . to talk
about it more, and to have you . . . teach it in your classes.”199
This article has sought to provide a useful initial contribution toward that goal. It has
examined the origins of a position born out of historical controversy and explored some of the
critical challenges that NSC Legal Advisers have faced over the years. Some of these challenges
have occurred since the beginning, while others have resulted from changes instituted during a
particular administration. Yet despite these challenges, there is little doubt that the office has
served the function for which it was created and intended: to promote and strengthen the role of
the law in the national security process.

Appendix: National Security Council Legal Advisers
Legal Adviser

Year Began

Year Ended

Paul Schott Stevens

1987

1987

Frank Carlucci

Charles Nicholas Rostow

1987

1993

Colin Powell;
Brent Scowcroft

Alan J. Kreczko

1993

1996

Anthony Lake

James E. Baker

1997

2000

Sandy Berger

Mary B. DeRosa

2000

2001

Sandy Berger

John B. Bellinger, III

2001

2005

Condoleezza Rice

Daniel B. Levin

2005

2007

Stephen Hadley
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National Security Advisor

Richard D. Klingler

2006

2007

Stephen Hadley

Michael Y. Scudder

2007

2009

Stephen Hadley

Mary B. DeRosa

2009

2011

James Jones;
Tom Donilon

Avril D. Haines

2011

2013

Tom Donilon

Brian J. Egan

2013

-
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